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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Vermont Service Center. The matter i1is now before the
Associate Commissioner for Examinations on appeal. The appeal
will be dismissed.

The petitioner is engaged 1in international trade between the
United States and China. The petitioner seeks to employ the
beneficiary in the United States as its president. The director

determined that the petitioner had not established a qualifyfing
relationship with a foreign entity and had not established that

the beneficiary would be employed in either a managerial or|an
executive capacity.

On appeal, counsel for the petitioner asserts that the Service's
decision was based on erroneous legal conclusions and failure| to
consider the evidence submitted.

To establish L-1 eligibility under section 101 (a) (15) (L) of the
Immigration and Nationality Act (the Act), 8 U.S.C.
1101 (a) (15) (L), th petitioner must demonstrate that the
beneficiary, withi three vyears preceding the Dbeneficiary's
application for admission into the United States, has been
employed abroad in qualifying managerial or executive capacity,
or in a capacity involving specialized knowledge, for one

continuous vyear by a qualifying organization and seeks to enter

the United States temporarily in order to continue to render

his

or her services to the same employer or a subsidiary or affiliate
thereof in a capacity that is managerial, executive, or involwves

specialized knowledge.
8 C.F.R. 214.2(1) (3) states that an individual petition filed| on
Form I-129 shall be accompanied by:
(i) Evidence that the petitioner and the organization
which employed or will employ the alien are qualifying
organizations as defined in paragraph (1) (1) (ii) (G) of
this section.
(ii) Evidence that the alien will be employed in an
executive, managerial, or specialized knowledge
capacity, including a detailed description of the
services to be performed.
The petitioner was incorporated in 1993 in the State | of
Massachusetts as an S corporation with two shareholders and 4000
shares of authorized stock. In September of 1998 an individual
identified as the president of the petitioner entered into| an
agreement with a foreign entity to sell 51,000 shares of the
petitioner for $200,000. The petition was filed in February| of
1999 seeking visa |classification for the beneficiary as its
president.
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first issue 1in this case 1s whether the petitioner has

Qualifying organization means a United States or

foreign firm, c

(1) Meets exactly one of the qualifying relationships

specified 1in
affiliate or
(1) (1) (ii1) of t

(2) Is or
international t
the United Stsg
directly or tk
subsidiary for
United States a

(3) Otherwis
101 (a) (15) () ©

Parent means a
which has subsi

Branch means 3
same organizati

Subsidiary wmeans a firm, corporation, or other legal
entity of which a parent owns, directly or indirectly,

more than half

or owns, directly or indirectly, half of the entity and

controls the e
50 percent of

control and veto power over the entity; or owns,

directly or in

but in fact controls the entity.

Aﬂfiliate mean

which are owne
individual, or

evidence of a qualifying relationship between
nd the United States entity.

(ii) (G) states:
orporation, or other legal entity which:

the definitions of a parent, branch,
subsidiary specified in paragraph
his section;
will be doing business (engaging in
rade 1s not required) as an employer in
tes and in at least one other country
1wrough a parent, branch, affiliate, or
the duration of the alien's stay in the
s an intracompany transferee; and

e meets the requirements of section
f the Act.

(ii) (I) states:

firm, corporation, or other legal entity
diaries.

(ii) (J) states:

in operation division or office of the
on housed in a different location.

(ii) (K) states:

of the entity and controls the entity;

ntity; or owns, directly or indirectly,
a 50-50 joint venture and has equal

directly, less than half of the entity,

(ii) (L} states, in pertinent part:

s (1) One of two subsidiaries both of
d and controlled by the same parent or
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(2) One of two legal entities owned and controlled by
the same group of individuals, each individual owning
and controlling approximately the same share or
prioportion of each entity.

014

In the petition, the petitioner stated that Guilin Seven Star

Hotel Co., Ltd., (Guilin) a Chinese company, owned 51 percent| of
its stock and two individuals owned the remaining 49 percent| of
its stock. The petitioner submitted a stock certificate dated
January 4, 1999 that showed issuance of 51,000 shares by | an

unknown entity to Guilin. A letter accompanying the petition from
an individual identified as the vice president of the petitioner

stated that, "[tlhe
51% is owned by Gu
petitioner also sub
name to the current
of outstanding stoc
1996 and 1997 Internal Revenue Service (IRS) Form 11208S.

On April 10, 1999 the director sent a notice of intent to deny
the petitioner stating that the evidence submitted did not clea
establish a qualifying relationship between the petitioner ang
foreign entity. The director also indicated that the petitio
could submit evidence to overcome the notice of intent to de
The director specifically requested evidence that would show
claimed qualifying |relationship between the petitioner and
foreign entity and documentary evidence of the foreign entit
initial investment of $200,000 in the petitioner.

In response to the notice of intent to deny, the petitio
submitted its minutes of the shareholders and directors in lieu
meeting dated May |1, 1999. The minutes revealed that

petitioner adopted | a <resolution to increase the number

authorized shares off its common stock from 4,000 to 100,000 sha
at no par value. The petitioner also submitted its minutes of

shareholders and directors in lieu of meeting dated May 4, 1
that indicated 51,000 shares had been sold to the foreign enti
The petitioner further submitted a stock certificate dated May
1999 wherein the petitioner issued 51,000 shares to the fore
entity. The petitioner finally submitted a copy of an advice
credit addressed to|the petitioner, advising of a money trans
of $100,000 to its| account 773-99300. The originator of

transfer was noted as Guilin, the foreign entity in this case.

advice of transfer was dated April 27, 1999. The petitioner a
submitted its bank statements for the months of January, Febru
and March of 1999. [The January and February statement indicate
balance of approximately $25,000. The March statement indicate
balance of $112,874 showing a deposit of $100,000 to the accoun

The dinector determined that at the time of filing the petit
the trapnsfer of shares to the foreign entity was not legally va
and thus the petitioner had not established a qualify
relatiopship with a foreign entity. The director also noted t

e are 100,000 shares of BNY stocks, of which
lin Seven Star Hotel Co., Ltd. . . ." The
itted its Articles of Amendment changing its
name and showing that there were 4000 shares

The petitioner also provided a copy of its
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the petitioner as an
non-resident aliens

On appeal, counsel f
has corrected the ex
filed a certificate
secretary. Counse
correction is effect
filed, in this case
Incorporation that

asserts that there i
S corporation to ca
loss of S status ta
when a corporation

the status, in this

Counsel's assertion
takes place by opera
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counsel's assertiorn
erroneous transfer ¢
is sufficient to es
date of filing the
case law confirm th
must be examined in
exists between the U
of this nonimmigrar
Medical Systems,

Inc.
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S corporation could not have a corporation
as shareholders.

‘or the petitioner asserts that the petitio
rroneously executed transfer of shares and
of correction with the Massachusetts st
1 also asserts that the certificate
zive as of the date the original document
the original document being the Articles
authorized 4000 shares. Counsel furt
s no affirmative duty for the petitioner as
ncel its S status. Counsel asserts that
kes place automatically, by operation of 1
loses one of the characteristics required
case selling shares to a foreign corporatio

that the loss of S status by a corporat
tion of law is persuasive. The petitioner
tself as an S corporation to the IRS. Howev
1  that the petitioner has corrected.
f shares and that this retroactive correct
stablish a qualifying relationship as of
petition is not persuasive. Regulation
at ownership and control are the factors t
determining whether a qualifying relations
nited States and a foreign entity for purpo
1t visa classification. Matter of Siem
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immigrant proceedings) .

in pertinent part:

where evidence submitted in response to a request for init

evidence does not

application or petitiion was filed."
corrected the erroneous issuance of unauthorized stock,
remains that for immigration purposes,

filed the petition,

petitioner and the foreign entity.

authorized shares o
filed. Further,

evidence that the foreign entity has fully paid for the stock
purchase.
statement with a deposit of $100,000 and a credit advise t
$100,000 was transferred by the foreign entity to the petition

attempted to

However,
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$200,000.
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The second issue in
established that the

Section 101 (a) (44) (A) of the Act, 8 TU.S.C. 1101 (a) (44) (
provides:

The term "managerial capacity" means an assignment
within an organization in which the employee primarily-

i. manages the organization, or a department,
subdivision, function, or component of the
organization;

ii. supervises and controls the work of other

supervisory, professional, or managerial employees,
or manages @ an essential function within the
organization, oxr a department or subdivision of the
organization;

iii. if another employee or other employees are
directly supervised, has the authority to hire and
fire or recommend those as well as other personnel

actions (such as promotion and leave
authorization), or if no other employee is directly
supervised, functions at a senior level within the

organizational hierarchy or with respect to the
function managed; and

iv. exercises discretion over the day-to-day
operations of the activity or function for which
the employe has authority. A first-line
supervisor 1g not considered to be acting in a
managerial apacity merely by virtue of the
supervisor's supervisory duties unless the

employees supervised are professional.

101 (a) (44) (B) of the Act, 8 "U.S.C. 1101(a) (44) (
provides:

The term "executive capacity" means an assignment
within an organization in which the employee primarily-

i. directs the management of the organization or a
major component or function of the organization;

ii. establishes the goals and policies of the
organization, component, or function;

iii. exercises wide latitude 1in discretionary
decision-making; and

iv. receives only general supervision or direction

this proceeding is whether the petitioner
> beneficiary will be employed in a primar
managerial, executive or specialized knowledge capacity.
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from higher 1level executives, the board of
directors, or stockholders of the organization.

Section: 214 (¢) (2) (B)| of the Act, 8 U.S.C. 1184 (c) (2) (B), provid
An alien 1s considered to be serving in a capacity
involving specialized knowledge with respect to a
company if the alien has a special knowledge of the
company product and its application in international
markets or has an advanced 1level of knowledge of
processes and procedures of the company.

In the petition, the petitioner described the beneficiary's dut
as having general charge and supervision of the business of
corporation. The petitioner further stated that the benefici
would reorganize its international trade and wmarketing divis
and ingstall or transfer U.S. technology into the Chinese mark
The petitioner indicated that the beneficiary would manage a st
of 10 to 15 employees including 4 managers/supervisors and h
full authority to approve purchases up to $1 million; operate
international trade, marketing development division, technol
development and other executive/managerial duties such as hu
resources department. The petitioner also noted that
beneficiary had outstanding expertise with the service, proc
and decision making structure particular to its firm and that
knowledge was narrowly held within the organization.
petitioner also included its business and recruitment plan t
specified the company would employ four to six individuals wit
six months and possibly more in 1999.

The director requested that the petitioner submit additio
evidence on this issue including a comprehensive description
the beneficiary's proposed duties, a complete position descript
for the petitioner's employees including a breakdown of the num
of hours devoted to each employee's job duties.

In reply, the petitioner submitted a statement of
beneficiary's duties dated April 23, 1999. The statement no
the beneficiary's ajor responsibility was to carry out
petitioner's business plan. The statement also indicated that
beneficiary had located and purchased an office building and
attempting to purchase land to develop a restaurant and mo
business. The statement next noted the beneficiary's plan
interview and hire managers for four departments once his
status was approved and indicated that once managers for
departments were hired, the beneficiary would devote his time
the overall responsibility of developing the company.
petitioner also submitted a brief description of the duties of
vice president, th natural health department director,
directo of wholesale/international trading/marketing and
director of real estate development.

The dinector determi

ned that the petitioner had not establis
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that the beneficiary
executive capacity.
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7 would be employed in either a managerial
The director based his decision on the 1
rding individuals who were currently emplo
and concluded that the beneficiary wo

necessarily be engaged in the non-managerial day-to-day operati

of the icompany.

On appeal, counsel
the petitioner 1is

compared to an established business.

sserts that the Service decision ignores t
relatively new company and should not
Counsel for the petitio

also contends that the evidence provided by the petitioner

sufficient to estab
managerial
employee
duties.

positions

Counsels' assertion
an established busin
considered a new off
8 C.F.R. 214.2(1) (1)
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incorporation as
applicable to a new
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Counsel also provides a description
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in the United States through a parent,
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since
standa

as been conducting business

n S corporation in 1993. The
office thus do not apply.

Counsel's contention
managerial capacity
description of the 1

is also wunpersuasive. The petitione
peneficiary's job duties is not sufficient

warrant a finding the beneficiary will be acting in a manager
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and general in nat
elements of the sta
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the beneficiary wi
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purchase additional
managerial or exec
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executive capacity. Matter of Church
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each potential emplo
helpful in this reg

to provide it for
adjudicated, evidend
for any purpose,
record of proceeding
I&N Dec. 764 (BIA 1
has not yet hired i
thus necessarily the
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On

review, the

other than in positi

Regarding the initial contention that the beneficiary also hs
specialized knowledge

not provided any evi
different than the k
expand his business
not pursued this iss
further.

In visa petition pr
for the benefit so
Section 291 of the A
been met.

ORDER: The appeal is

beneficiary
rough counsel,
beneficiary's L-1 classification is approved before hiring ot
Counsel's submission of a position description

ard.

notice of the required evidence and given a reasonable opportun

and the appeal will be adjudicated based on

record does
beneficiary's duties
function at a senior level within an organizational hierar
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and a vice-president. Instead,

that it is waiting until

yee with an hourly breakdown of duties is
First, where the petitioner was put

the record before the visa petition
e submitted on appeal will not be conside

s before the director.
988) . Second,
ndividuals for the beneficiary to manage
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as noted above the petitioner
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dence that the beneficiary's knowledge is any

to

As the petitioner has
the issue will not be examined

the burden of proving eligibility

not

ught remains entirely with the petitioner.
ct, 8 U.S.C. 1361. Here, that burden has 71
dismissed.



